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Morr, ET AL. v. Feperat TrapeE CoMMISsSsION 
(12 F. [2d] 22) 


United States Circuit Court of Appeals, First Circuit 
March 29, 1926 


Trape-Marxs—Unram Competirion—Feperat Trape Commission Act— 

Court not To WeicuH Conruiicrine EvipeNnce. 

Court should not weigh conflicting evidence, but should determine 
whether findings of fact by Federal Trade Commission, in proceed- 
ing under Federal Trade Commission Act, are supported by any sub- 
stantial evidence. 

Same—Same—Same—Covurt to Decipe Question or Law. 

Whether acts constitute unfair method of competition, within 

Federal Trade Commission Act, is question of law for court. 
Same—Same—Same—Practice Neep not BE GENERAL TO BE UNFAIR. 

It is not necessary that practice complained of should have be- 
come general, to make it unfair method of competition, within Fed- 
eral Trade Commission Act. 

Same—Same—SaME—Promise to Discontinve Acts nor SvuFFICIENT. 

Without imposition of some legal restraint by courts not to con- 
tinue unfair methods of competition, within Federal Trade Commis- 
sion Act, Federal Trade Commission would not be justified in relying 
on mere promise to discontinue such practices. 

Same—SamMEe—SAaME—SysTEM OF MERCHANDISING, WHEREBY RESALE PRICES 

Were MarntTarnep By CooPpeRATING WITH CUSTOMERS AND SALES 

MEN, Hetp Unram Mernop or ComPETITIoNn. 

System of merchandising, whereby large sellers of tea and coffee 
to wholesalers and retailers maintained minimum resale prices with 
cooperation of customers and salesmen, by agreements, express and 
implied, with customers, and by refusing to sell to price cutters, held 
unfair method of competition, within Federal Trade Commission Act. 

Same—Same—Same—Feperat Trape Commission Hetp not ReqQuireD TO 

Make Speciric Finpinc Tuat Irs Compiaintr Is ry Pusuic In- 

TEREST. 

In absence of evidence that Federal Trade Commission acted 
arbitrarily in exercising its discretion to bring complaint charging 
unfair competition under Federal Trade Commission Act, bringing 
of complaint is sufficient proof that it was brought in public interest, 
and no specific finding thereon is necessary. 


In equity. Petition to review an order of the Federal Trade 


Commission commanding respondents to cease and desist from cer- 
tain unfair methods of competition. Order affirmed. 


Edmund A. Whitman, of Boston, Mass. (Elder, Whitman, 


Weyburn and Crocker, of Boston, Mass., on the brief), 
for petitioners. 














320 SIXTEEN TRADE-MARK REPORTER 


Alfred M. Craven, of Washington, D. C. (Bayard T. Hainer, 
of Washington, D. C., on the brief), for respondents. 


Before Bincuam, JoHNson and Anperson, Circuit Judges. 


Jounson, Circuit Judge: This is a petition to review an order 
of the Federal Trade Commission upon a complaint issued by it, 
dated April 2, 1924, against the respondents, eight in number, co- 
partners under the firm name and style of Chase & Sanborn, with 
their principal office and place of business in Boston and a branch 
office in the city of Chicago, in the State of Illinois, under the 
provisions of Chapter 811, § 5, of the Federal Trade Commission 
Act, approved September 26, 1914 (U. S. Comp. Stat. § 8836e). 

The complaint charged that they were engaged in the sale of 
coffees and teas to wholesale and retail dealers located in various 
states of the United States, and caused these commodities to be 
transported to them at their respective places of business; that in 
the course and conduct of their said business the respondents are 
in competition with other individuals, partnerships, and corpora- 
tions similarly engaged in the sale of coffees and teas in interstate 
commerce and with the trade generally; that in the conduct of their 
aforesaid business the respondents have enforced and still enforce 
a system of merchandising whereby they fix and maintain certain 
specified uniform prices at which the commodities sold by them to 
their customers shall be resold; that they enlist and secure the 
support and cooperation of wholesale and retail dealers and of their 
officers, and of respondents’ officers, agents, and employees, in en- 
forcing their said system; that among the means employed by them 
to accomplish the purpose of preventing retail dealers handling 
their products from selling the same at prices less than the resale 
prices established by respondents, they have adopted the following: 


“(a) Respondents fix uniform minimum prices at which retail dealers 
handling respondents’ said products shall resell same to the purchasing 
public, and issue and send to dealers handling said products price lists 
in which said uniform minimum prices are set forth. 

“(b) Respondents make it generally known to the trade, by letters, 
circulars, salesmen’s interviews, and by other means, that they expect and 
require retail dealers handling said products to maintain and enforce 
said minimum resale prices, and that respondents will refuse to further 
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sell and supply said products to dealers failing to maintain and enforce 
said prices. p 

“(c) Respondents enter into agreements, understandings, and arrange- 
ments with dealers for the maintenance by them of said resale prices as 
a condition of opening accounts with such dealers, or of continuing their 
supply of said products. 

“(d) Respondents procure from dealers handling said products re- 
ports of the failure of other dealers handling same to observe and main- 
tain said resale prices, and reports of sales by dealers to other dealers who 
fail to maintain said prices. 

“(e) Respondents employ their salesmen and other agents and em- 
ployees to ascertain, investigate, and secure information as to the failure 
of any dealer to observe and maintain said resale prices, and as to the 
sale of said product by dealers to other dealers who fail to maintain said 
yrices. 

“(f) Respondents seek and secure the cooperation of dealers handling 
their said products, and of respondents’ agents and employees, in pre- 
venting dealers who fail to maintain said prices from obtaining said 
products from other dealers, and to that end have traced, and have caused 
said persons cooperating with them to trace, and identify, through infor- 
mation secured from freight-station agents, draymen, and others engaged 
in transporting said products, and in other ways, dealers from whom other 
dealers who fail to maintain said prices secure respondents’ said products. 

“(g) Respondents use the information received through the means 
set out in specifications (d), (e), and (f), or by any means, to induce 
and coerce dealers who fail to observe said prices, or who sell to others 
who fail to observe said prices to maintain said prices in the future, or 
to refrain in the future from selling said products to dealers who do not 
maintain said prices, by exacting promises and assurances from said deal- 
ers that they will in future maintain said prices or refrain from so selling, 
and by threatening said dealers that, if they do not maintain said prices 
or refrain from so selling, respondents will refuse to further supply them 
with said products. 

“(h) Respondents refuse to further supply with said products deal- 
ers who offend in either of the particulars set out in the specification, 
unless and until such offending dealers have given satisfactory assurances 
or undertakings that they will in future observe and maintain said prices, 
or will refrain from selling said products to dealers who do not observe 
and maintain said prices. 

“(i) Respondents use other equivalent cooperative means and meth- 
ods for the enforcement of said system of resale prices.” 


The complaint further alleges that the direct effect and result 
of the acts and practices of the respondents have been to suppress 
competition among retail dealers in the distribution and sale of 
respondents’ products, and to prevent them from selling said prod- 
ucts at such prices as they may desire, and thus to deprive ultimate 
purchasers of said products “of the advantages in prices, and other- 
wise, which they would obtain from the natural and unobstructed 
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flow of commerce in said commodities under conditions of free com- 
petition”; that said acts “constitute unfair methods of competition 
in commerce, within the intent and meaning of Section 5 of an act 
of Congress entitled ‘An act to create a Federal Trade Commis- 
sion, to define its powers and duties and for other purposes’,” ap- 
proved September 26, 1914. 

In their answer the respondents set forth that, in their general 
business of marketing teas and coffees, they manufacture a special 
blend of coffee, which they have marketed for many years under 
the trade-mark “Seal Brand,” and have expended large sums of 
money in advertising this brand and introducing it, not only to 
the trade, but more especially to consumers of coffee; that, as a 
result of such advertising, this brand is well and favorably known 
to coffee drinkers throughout the country; that a large trade and 
valuable good-will have in consequence been built up in this brand; 
that they claim the right to sell to whom they please, on such terms 
as they may determine, and to refuse to deal with persons who are 
unwilling to comply with such terms; that they have the right to 
obtain information by all legitimate means as to dealers who, hav- 
ing accepted their goods, understanding the terms on which they 
have been sold to them, refuse to comply therewith; that they have 
the right to refuse to make further sales to those who do not con- 
form to the terms under which respondents have sold them their 
products, or for any other reason; that, through their long expe- 
rience and knowledge of the cost of doing retail business, they have 
adopted the practice of selling the Seal Brand coffee only to dealers 
of reputation for fair dealing and who strive to make a legitimate 
and living profit; that they have found it to be against their interest 
to sell to dealers who make a practice of cutting prices; that they, 
from their knowledge, have determined what yields a fair margin 
of profit below the cost of doing business; that “they have on some 
occasions and in some parts of the United States notified dealers 
who have been charged with price cutting that they would not sell 
them unless a minimum price, sufficient to secure a legitimate and 
living profit, was charged on resale”; that no attempt has ever 
been made by them to establish a uniform sales price by retailers 
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in any community; that when “a complaint comes to them from a 
dealer that a competitor is cutting prices, and selling Seal Brand 
coffee below a living profit, they request their district representa- 
tives to investigate the complaint, in order not to do injustice to 
any dealer by refusing to make further sales to him.” 

The answer denies specifically the allegations in which the 
acts and practices of the respondents are set forth in the complaint, 
as well as the allegations in regard to the effect and result of their 
practices. 

The Federal Trade Commission has made the following find- 
ings of facts which, by the act, are made conclusive, if supported 
by the evidence. These are in substance: 

That the respondents do not circulate any price lists specifying 
prices for resale, but do “from time to time, with the changes in 
the coffee market, furnish their customers with prices at which 
their products, and especially the Seal Brand coffee, should be sold, 
and insist that these prices shall be maintained, and such prices 
do generally prevail’; that, in order that their suggested retail 
prices shall be maintained, they “have entered into written con- 
tracts with a large number of their dealers for the maintenance 
of same, and have secured from their dealers quite generally agree- 
ments, promises, and assurances to observe the retail prices, many 
of which were given as the condition of a further supply of coffee 
by the respondents to such dealers’; that in April, 1921, the re- 
spondents entered into an active campaign to secure uniform retail 
prices in the State of Michigan, where their agent had made an 
unsuccessful effort to obtain uniformity of retail prices by means 
of oral arguments or promises and the cooperation on the part of 
the dealers by reporting names of dealers cutting prices; that, as 
a result of this campaign, they secured from all their customers in 
the city of Lansing, Mich., written promises to observe 42 cents 
per pound as a minimum price for the sale of Seal Brand coffee; 
that this was brought about by sending to all of its Lansing cus- 
tomers, some 53 in number, the following letter: 


“Gentlemen: You will, we are sure, readily concede the necessity of 
there being a uniform retail selling price on any commodity that is in 
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such general demand as our ‘Seal Brand’ coffee, if the interests of the 
dealer and consumer alike are to be protected. 

“There has been a great deal of price cutting in Lansing of late, 
and accordingly we feel that the situation has reached a point where we 
ought to acquaint our customers with our views on this subject and 
receive in return an assurance of cooperation from each one in order that 
‘Seal Brand’ coffee may continue to afford the merchant a legitimate profit 
and at the same time prove a good value to the consumer. 

“For this reason we feel that on the present basis of cost a fair retail 
price for ‘Seal Brand’ would be a minimum of 42 cents per pound and 
there are many stores who should have 45 cents. Certainly at 42 cents 
the margin of profit is close enough, and no fair-minded consumer would 
feel that they were being overcharged when asked 42 cents to 45 cents for 
‘Seal Brand.’ 

“In view of the fact that there have been many different prices quoted 
of late, we have taken this opportunity to express our feeling on the sub- 
ject frankly, and are writing to receive your assurance of cooperation 
in maintaining this minimum price in the future, making same immediately 
effective if you have been quoting on a lower basis. 

“We are very desirous of continuing our pleasant business relations 
with you, and hope to hear from you favorably by return mail. 

“Yours very truly, 
“CuaseE & SANBORN. 
“P. S.—This letter is being mailed to all our customers in Lansing.” 


With this letter was inclosed a postal card for the signature 
of the customer, reading as follows: 


“We will be glad to cooperate with you by making our minimum 
price not less than 42 cents on ‘Seal Brand’ coffee. 
“Sign here.” 
All customers in Lansing signed this agreement to cooperate. 
To one who did not promptly respond, respondents telegraphed 
as follows: 


“Unable to deliver your order for Seal Brand coffee without assur- 
ance of your cooperation in maintaining minimum retail price of forty- 
two cents. Hope you will lend us this assistance in stabilizing the local 
situation. Wire our expense.” 

The Commission has further found that the methods pursued 
in Lansing were pursued in the cities of Detroit, Flint, Pontiac, 
and Battle Creek, in the State of Michigan, and that these methods 
had become known as the “Lansing treatment”; that respondents 
requested dealers to send complaints to them, and any advertise- 
ments coming to their knowledge that other dealers were cutting 
prices; that if, upon investigation, the alleged price cutter was 
found guilty, the respondents would cease doing business with him; 
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that the record discloses very little price cutting in the territory 
covered by the Boston office; that, in regard to practices here, the 
Commission finds: 


“That reports made by dealers of price cutting on the part of other 
dealers were referred to the local salesman, who personally interviewed 
the alleged price cutter in an effort to procure his adherence to the resale 
price suggested by the respondents and if the price cutter persisted in 
cutting prices, respondents refused to supply him further.” 


As a conclusion of law the Commission has found “that the 
practices of respondents, under the conditions and circumstances 
herein set forth, are unfair methods of competition in interstate 
commerce, and constitute a violation of Section 5” of the Federal 
Trade Commission Act. 

In the order entered by the Commission, the respondents, their 
officers, agents, representatives, servants, and employees are ordered 
to cease and desist from: 


“(1) Entering into contracts, agreements or understandings with 
dealers, or any of them, that respondents’ products are to be resold by 
such dealers at prices specified or fixed by respondents. 

“(2) Procuring either directly or indirectly from its dealers promises 
or assurances that the prices fixed by respondents will be observed by such 
dealers. 

“(3) Requesting their dealers to report the names of other dealers 
who do not maintain respondents’ resale prices, or who are suspected of 
not maintaining the same. 

“(4) Seeking the cooperation of dealers in making effective their 
price maintenance policy, by manifesting to dealers an intention to act 
upon reports sent in by them of variations from the suggested prices, 
by the elimination of the price cutter or by informing dealers that price 
cutters reported, who would not give assurance of adherence to the sug- 
gested resale prices, had been or would be refused further sales.” 


The respondents contend that the findings of fact are not 
supported by the evidence, and that their acts, as shown by the 
evidence, do not constitute an unfair method of competition in inter- 
state commerce, in violation of Section 5 of said Act of September 
26, 1914. 

It was evidently the intention of Congress that the court should 
not weigh conflicting evidence, but should determine whether the 
findings of fact are supported by any substantial evidence. 

In regard to the court’s duty, Chief Justice Taft said in Fed- 
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eral Trade Commission v. Curtis Co., 48 S. Ct. 210, 214, 260 U. S. 
568, 588 (67 L. Ed. 408 [13 T. M. Rep. 25]): 


“I think it of high importance that we should scrupulously comply 
with the evident intention of Congress that the Federal Commission be 
made the fact-finding body and that the court should in its rulings pre- 
serve the board’s character as such, and not interject its views of the facts 
where there is any conflict in the evidence.” 

We think the findings of facts by the Commission are sustained 
by the evidence and the reasonable inferences to be drawn there- 
from. 

The evidence in regard to the system used by the respondents 
in the State of Michigan, and to some extent in Kansas and Mis- 
souri, clearly shows that the respondents did enter into contracts 
and agreements with retail dealers that the Seal Brand coffee sold 
by the respondents to them should be sold at retail at a fixed mini- 
mum price, and that, in case any customer would not agree to main- 
tain this price, the sale of this brand of coffee to him was denied. 

There was no evidence that the respondents did attempt to 
apply what is termed the “Lansing treatment” to any of their 
customers in the Boston district. The evidence offered by the 
Commission related solely to the conduct of the Chicago branch, 
which had about the same number of customers as that in Boston. 
While there was no direct evidence that assurances were obtained 
from customers in this district, yet we think the fair inference to 
be drawn from the testimony of the manager of the business here, 
and a member of the firm for 33 years, is that they did have an 
understanding with their customers in this district that this brand 
of coffee should be sold by the retailer at a minimum price which 
they had suggested; that, if any one did not do so, he was cut off 
as a customer; and that their salesmen and customers cooperated 
with the respondents in maintaining this minimum price. 

The Supreme Court said in Eastern States Lumber Associa- 
tion v. United States, 34 S. Ct. 951, 954, 234 U. S. 600, 612 (58 
L. Ed. 1490, L. R. A. 1915A, 788): 


“It is elementary, however, that conspiracies are seldom capable of 
proof by direct testimony, and may be inferred from the things actually 
done, and when in this case by concerted action the names of wholesalers 
who were reported as having made sales to consumers were periodically 
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reported to the other members of the associations, the conspiracy t» accom- 
plish that which was the natural consequence of such action may be 
readily inferred.” 

In United States v. Schrader’s Son, Inc., 40 S. Ct. 251, 258, 
252 U. S. 85, 99 (64 L. Ed. 471 [10 T. M. Rep. 147]), the court, 
discussing the situation presented by the Colgate Case, 39 S. Ct. 
465, 250 U. S. 300, 68 L. Ed. 992, 7 A. L. R. 4438 [9 T. M. Rep. 
229], and that presented by the case under consideration, said: 


“It seems unnecessary to dwell upon the obvious difference between 
the situation presented when a manufacturer merely indicates his wishes 
concerning prices and declines further dealings with all who fail to observe 
them, and one where he enters into agreements—whether express or 
implied from a course of dealing or other circumstances—with all cus- 
tomers throughout the different states which undertake to bind them to 
observe fixed resale prices. In the first, the manufacturer but exercises 
his independent discretion concerning his customers, and there is no con- 
tract or combination which imposes any limitation on the purchaser.” 


It was admitted by the manager of the Boston office that, in 
case a customer was found to be cutting prices, he was interviewed 
by a salesman of respondents, and if he was not “amenable to 
reasonable suggestion,’ but still persisted in selling below the price 
which respondents deemed to be a fair one, he was cut off as a 
customer, and that this had happened in several instances. 

The only reasonable inference to be drawn from the course 
pursued by the respondents in the Boston district is that customers 
would only be retained by the respondents upon their implied agree- 
ment or assurance that they would maintain the prices fixed by the 
respondents for resale. 

In the Beech-Nut Company Case, 42 S. Ct. 150, 257 U. S. 
441, 66 L. Ed. 307, 19 A. L. R. 882, the court in its opinion dis- 
cusses the inferences that may be drawn from the system practiced 
as follows: 


“In its practical operation it necessarily constrains the trader, if he 
would have the products of the Beech-Nut Company, to maintain the 
prices ‘suggested’ by it. If he fails so to do, he is subject to be reported 
to the company, either by special agents, numerous and active in that 
behalf, or by dealers whose aid is enlisted in maintaining the system and 
the prices fixed by it. * * * 

“From this course of conduct a court may infer, indeed cannot escape 
the conclusion that competition among retail distributors is practically 
suppressed; for all who would deal in the company’s products are con- 
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strained to sell at the suggested prices. * * * Nor is the inference over- 
come by the conclusion stated in the Commission’s findings that the mer- 
chandising conduct of the company does not constitute a contract or con- 
tracts whereby resale prices are fixed, maintained, or enforced. The 
specific facts found show suppression of the freedom of competition by 
methods in which the company secures the cooperation of its distributors 
and customers, which are quite as effectual as agreements, express or 
implied, intended to accomplish the same purpose. By these methods the 
company, although selling its products at prices satisfactory to it, is 
enabled to prevent competition in their subsequent disposition, by pre- 
venting all who do not sell at resale prices fixed by it from obtaining its 
goods.” 

While the complaint of the Commission was filed after an 
investigation of the methods pursued by the respondents in the 
Chicago district and the evidence introduced, and upon which the 
order of the Commission was made, related to the methods practiced 
there, yet, if the respondents do not practice these methods in the 
Boston district, they will not be harmed by a compliance with the 
order. 

Whether the acts of the respondents constituted unfair methods 
of competition is a question of law for the court. Federal Trade 
Commission v. Gratz, 40 S. Ct. 572, 253 U. S. 421, 441, 64 L. Ed. 
993 [9 T. M. Rep. 409]; Federal Trade Commission v. Curtis 
Publishing Co., 43 S. Ct. 210, 260 U. S. 568, 67 L. Ed. 408 [18 
T. M. Rep. 25]. 

There is nothing in the contention of the respondents that evi- 
dence as to their practices in the western district, particularly in 
the states of Michigan, Kansas and Missouri, was not sufficient to 
show a system of merchandising which could be found to be an 
unfair method of competition. 

In Federal T'rade Commission v. Gratz, Justice Brandeis, in 
his dissenting opinion, clearly points out that it is not necessary 
to show that the practice complained of had become the general 
practice. Of this he says: 

“But the power of the Trade Commission to prohibit an unfair method 
of competition found to have been used is not limited to cases where the 
practice had become general, What Section 5 declares unlawful is not 
unfair competition. That had been unlawful before. What that section 
made unlawful were unfair methods of competition. * * * The purpose of 


Congress was to prevent any unfair method which may have been used 
by any concern in competition from becoming its general practice.” 
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See, also, For Film Corporation v. Federal Trade Commission 
(C. C. A.) 296 F. 358, 356 [14 T. M. Rep. 295]. 

In their answer the respondents practically admit that the 
methods employed in the five Michigan cities constituted unfair 
methods of competition; but they say that they discontinued these 
practices early in 1924. The only evidence that we find in the 
record that this was so is that they had discontinued at that time 
to send out the postal cards upon which the consumer was to indi- 
cate his consent to conform to the minimum price established and 
to cooperate in its maintenance; but whether this was done before 
the date of the complaint, April 2, 1924, does not appear. 

Without the imposition of some legal restraint by the courts 
not to continue acts found to be unfair methods of competition, 
the Federal Trade Commission would not be justified in relying 
upon a mere promise not to engage in these practices. See Sears, 
Roebuck, §& Co. v. Federal Trade Commission, 258 F. 807, 169 
C. C. A. 282, 6 A. L. R. 358 [9 T. M. Rep. 399]; Guarantee Vet- 
erinary Co., et al. v. Federal Trade Commission (C. C. A.) 285 
F. 853, 859 [12 T. M. Rep. 448]; For Film Corporation v. Fed- 
eral Trade Commission (C. C. A.) 296 F. 353, 357 [14 T. M. Rep. 
295]. 

Whether the practices of the respondents constitute unfair 
methods of competition must be decided by us under the opinion 
of the Supreme Court in Federal Trade Commission v. Beech-Nut 
Packing Co., 42 S, Ct. 150, 257 U. S. 441, 66 L. Ed. 807, 19 A. L. 
R. 882. 

In United States v. Colgate Co., 89 S. Ct. 465, 250 U. S. 800, 
63 L. Ed. 992, 7 A. L. R. 443 [9 T. M. Rep. 229], which came to 
the Supreme Court directly from the District Court upon its sus- 
taining a demurrer to an indictment against the Colgate Company, 
the Supreme Court held that, as there was no allegation in the 
indictment that any contract was entered into by or on the part 
of the defendant with any of its retail customers in restraint of 
interstate trade and commerce, the judgment of the District Court 
must be affirmed, and stated: 


“In the absence of any purpose to create or maintain a monopoly, 
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the act does not restrict the long-recognized right of trader or manufac- 
turer engaged in an entirely private business, freely to exercise his own 
independent discretion as to parties with whom he will deal. And, of 
course, he may announce in advance the circumstances under which he 
will refuse to sell,” 


—and distinguished that case from Dr. Miles Medical Co. v. Park 
& Sons, 81 S. Ct. 876, 220 U. S. 873, 55 L. Ed. 502, where there 
was a contract showing a combination between the seller and retail 
dealers in regard to the maintenance of resale prices. 

In United States v. Schrader’s Son, Inc., 40 S. Ct. 251, 252 
U. S. 85, 64 L. Ed. 471 [10 T M. Rep. 147], a case in which the 
manufacturer sold patented articles to other manufacturers and 
jobbers in several states under agreements to observe certain resale 
prices fixed by the seller, and in which the court below had held 
that the case was ruled by opinion of the court in Colgate & Co., 
the Supreme Court, at page 99 [40 S. Ct. 253] said: 


“The court below misapprehended the meaning and effect of the 
opinion and judgment in that cause. We had no intention to overrule 
or modify the doctrine of Dr. Miles Medical Co. v. Park & Sons Co., where 
the effort was to destroy the dealers’ independent discretion through 
restrictive agreements. Under the interpretation adopted by the trial 
court, and necessarily accepted by us, the indictment failed to charge that 
Colgate & Co., made agreements, either express or implied, which under- 
took to obligate vendees to observe specified resale prices, and it was treated 
‘as alleging only recognition of the manufacturer’s undoubted right to 
specify resale prices and refuse to deal with any one who failed to main- 
tain the same.’ 

“It seems unnecessary to dwell upon the obvious difference between 
the situation presented when a manufacturer merely indicates his wishes 
concerning prices and declines further dealings with all who fail to observe 
them, and one where he enters into agreements—whether express or im- 
plied from a course of dealing or other circumstances—with all customers 
throughout the different states which undertake to bind them to observe 
fixed resale prices. In the first, the manufacturer but exercises his inde- 
pendent discretion concerning his customers and there is no contract or 
combination which imposes any limitation on the purchaser. In the 
second, the parties are combined through agreements designed to take 
away dealers’ control of their own affairs and thereby destroy competi- 
tion and restrain the free and natural flow of trade among the states.” 


In the Beech-Nut Company case the Federal Trade Commis- 
sion found that the practices of the company did not constitute a 
contract or contracts whereby resale prices were fixed and enforced, 
but the court found that the specific facts in evidence showed: 


“suppression of the freedom of competition by methods in which the com- 
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pany secures the cooperation of its distributors and customers, which are 
quite as effectual as agreements express or implied intended to accom- 
plish the same purpose.” 


Also: 


“That the Beech-Nut system goes far beyond the simple refusal to 
sell goods to persons who will not sell at stated prices, which in the Colgate 
case was held to be within the legal right of the producer.” 

In the instant case, not only was there evidence which war- 
ranted a finding by the Commission that there was cooperation 
between the respondents and their customers and salesmen, but 
also that there were not only implied, but also expressed, agreements 
on the part of retail dealers to observe the minimum price for 
resale fixed by the respondents. 

Viewed in the light of the decisions of the court in United 
States v. Schrader’s Son, Inc., supra, and Federal Trade Commis- 
sion v. Beech-Nut Co., supra, our conclusion is that the practices 
of the respondents constituted unfair methods of competition. 

See, also, Oppenheim, Oberndorf & Co., Inc. v. Federal Trade 
Commission, 5 F. (2d) 574, C. C. A. 4th Circuit (see post p. 332) ; 
Hills Bros. v. Federal Trade Commission, 9 F. (2d) 481, C. C. A. 
9th Circuit. 

It was not necessary for the Commission to find specifically 
that its action in bringing the complaint in this case was in the 
public interest. By Section 5 of the act discretion in bringing 
a complaint under it is lodged in the Commission, and in the 
absence of any evidence of an arbitrary exercise of this discretion, 
the fact that such complaint has been brought is sufficient proof 
that it has been brought in the public interest. See Hills Bros. 
v. Federal Trade Commission, supra. 


The order of the Federal Trade Commission is affirmed. 
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OpprpeNHEIM, OserNporF & Company, Inc., Domina Business as 
SeaLtpax Company v. Feperat Trape CommMIssion 


United States Circuit Court of Appeals, Fourth Circuit 
April 14, 1925 


Unram Competrrion—Feperat Trape Commission Act—‘Searpax’”—Re- 
PORTING AND ListinG Price-currrnec CustoMERS AND REFUSING TO 
Seuzt To Same, Hetp Unrarr Metuop or Competition. 

On petition to review an order of the Federal Trade Commission, 
held that the acts of petitioner in carrying out through its agents, 
salesmen and others a system of price maintenance on its goods in 
listing all customers who did not observe its resale prices as unde- 
sirables and refusing to sell to same, and by using other cooperative 
means to fix resale prices on its products was guilty of using unfair 
methods of competition; and the order to cease and desist issued by 
the Federal Trade Commission was affirmed. 


In equity. On petition to review an order of the Federal 
Trade Commission. Order affirmed. 


W. Calvin Chesnut and Charles Markell (S. Ralph Warnken 
and Haman, Cook, Chestnut and Markell, on brief) of 
Baltimore, Md., for petitioner. 

Adrien F. Busick, Assistant Counsel, for Federal Trade Com- 
mission (W. H. Fuller, Chief Counsel Federal Trade 
Commission, and 7’. H. Baker, Jr., on brief), for respond- 
ent. 


Before Woops, Wappitt and Rosg, Circuit Judges. 


Woops, C. J.: The Federal Trade Commission, after a full 
hearing, found unfair the methods of interstate business of Oppen- 
heim, Oberndorf & Company, and on the 19th of April, 1924, 
ordered that: 


“Oppenheim, Oberndorf & Company, Inc., doing business under the 
trade-name and style of Sealpax Company, its officers, agents, servants 
and employees, do cease and desist from directly or indirectly carrying 
into effect by cooperative methods a system of resale prices in which 
respondent, its customers and agents undertake to prevent others from 
obtaining the Sealpax products of respondent at less than the prices desig- 
nated by it by: 

“(1) The practice of reporting the names of jobbers and wholesalers 
who do not observe such resale prices. 

“(2) Causing jobbers and wholesalers to be enrolled upon lists of 
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undesirable purchasers who are not to be supplied with the Sealpax prod- 
ucts of the company unless and until they have given satisfactory assur- 
ance of their purpose to maintain such designated prices in the future. 

“(3) By employing its salesmen or agents to assist in any plan of 
reporting jobbers and wholesalers who do not observe such resale prices 
for said products. 


“(4) By utilizing any other equivalent cooperative means of accom- 

plishing the maintenance of prices fixed by respondent for said products.” 

The following facts found by the Commission were clearly 
established by the evidence: 

Oppenheim, Oberndorf & Company are manufacturers of un- 
derwear. One of its products is called “Sealpax,”’ which is sold 
exclusively to jobbers, wholesalers and mail-order houses. This 
branch of its business is conducted under the name of the Sealpax 
Company, Inc. It notifies its customers of the price at which “Seal- 
pax” underwear shall be sold and undertakes, in the main success- 
fully, to prevent sales at a less price. To accomplish this purpose, 
it uses these methods: 

It selects its customers for their credit standing and their 
willingness to maintain the price fixed. It refuses to sell to dealers 
who persist in cutting the price. Through its salesmen it endeavors 
to discover customers who do not maintain the required price so 
as to cut them off or get them to restore the price. By corre- 
spondence, circulars and through agents it exhorts and persuades 
its purchasers not to sell at a less price; and in the same way gives 
notice that it will not sell to dealers who do not maintain the price. 
It endeavors by letters and through agents to induce customers who 
have been excluded for price cutting to give pledges and assurances 
that they will in future maintain the price as a condition to rein- 
statement; and it reinstates customers who give the assurance. By 
correspondence and through agents, it has sought with considerable 
success the cooperation of its customers in maintaining prices. 
It has offered guaranty of prices and allowed goods to be returned 
as an inducement for the maintenance of the fixed price. It keeps 
a list of jobbers and wholesalers called “D S,” meaning “Don’t 
Sell,” on which is placed the names of customers who have not 
maintained the price and are therefore not to be solicited or allowed 
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to purchase until they give assurance that they will not in future 
cut the price. 

We see no escape from holding that the Commission was re- 
quired to respond to these facts by making the order above re- 
cited. The facts are substantially the same as in Federal Trade 
Commission v. Beech-Nut Packing Co., 257 U. S. 441, except in 
two particulars. In the case cited the effort to control prices ex- 
tended to retailers while in this case it did not. This difference, 
of course, cannot affect the principle. In the Beech-Nut case the 
packages were so marked under a key number system as to enable 
the Beech-Nut Company’s agents to trace to the seller goods sold 
at less than the fixed price. That, however, was only one of the 
means of throttling competition, and its absence here does not 
affect the illegality of the other means to that end condemned by 
the Supreme Court. As this means was not used in the present 
case, it was of course not enjoined by the Commission. As to those 
illegal means condemned by the Supreme Court which were used 
to suppress competition, the Commission rightly adopted the pre- 
cise language of the Supreme Court in making its order. 

Counsel for petitioner contend the language of the order is 
too indefinite for its guidance. The Supreme Court thought other- 
wise, doubtless having in mind the impossibility of anticipating 
and mentioning every illegal variation of device for preventing 
competition. 

The case has been elaborately argued, with the citation of many 
authorities. It seems to us, however, to be absolutely controlled 
by the Beech-Nut case, and the order of the Commission must 
be approved and affirmed. 








) 
: 
) 


9 em ih eat ne gigas aim ab A. 


ee a ee 


nl RE i cn 


: 
} 
: 
| 
























THE BRYANT HEATER AND MFG. CO. V. C. L. BRYANT corP. 335 


Tue Bryant Heater aND MANUFACTURING COMPANY V. 
C. L. Bryant CorPoraTIoNn 


United States District Court, Northern District of Ohio, Eastern 
Division 


June 8, 1926 


Trape-Marks aNpD Trape-Names—“Bryantr” ror Bomers—Auiecep In- 

FRINGEMENT—Res ApJUDICATA. 

Where in prior litigation between the parties as to the right to 
use the name “Bryant” on their respective goods, a state court had 
held that defendant could use such name in its corporate title and 
apply the latter to its products, said issues are res adjudicata, in as 
much as the situation of the parties had not since been altered except 
by the registration of the name “Bryant” to plaintiff, which, however, 
gave it no rights not previously held save that of suing in a federal 
court. 

In equity. Suit for alleged trade-mark infringement and un- 


fair competition. Bill and counter-claim dismissed. 


Kwis, Hudson, and Kent, of Cleveland, Ohio, for plaintiff. 
Smith and Freeman, Harold Elno Smith, Hadley F. Freeman, 
all of Cleveland, Ohio, for defendant. 


Westennaver, District Judge: Plaintiff’s bill contains two 
causes of action. The first is based on a trade-mark registration 
under the Act of 1920, of the word “Bryant” as applied to house- 
heating boilers. Infringement is charged of that trade-mark, based 
primarily upon the application by defendant of its corporate name 
to its house-heating boilers. Unfair trade and competition are 
likewise charged, based primarily upon this application of the 
defendant’s name to its product, and also upon the use by defendant 
of the word “Bryant,” the name of its president and general man- 
ager, in its corporate name. The other cause of action is based 
upon U. S. Letters Patent 1,023,389, issued to Otto Fox, upon 
application filed October 3, 1910. Claims 1 and 2 only are put in 
issue.” 

*Only that part of the opinion relating to the trade-mark infringe- 
ment and unfair competition is here published. Eb. 


Defendant puts in issue the validity of plaintiff's trade-mark 
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in the proper name “Bryant,” and also denies infringement and 
all charges of unfair competition. In addition, it pleads and relies 
upon a final decree of the Court of Common Pleas of Cuyahoga 
County, Ohio, entered March 14, 1925, in a suit between the same 
parties, in which action it is asserted there was identity of parties 
and of subject matter in so far as plaintiff's right to a trade-mark 
in the word “Bryant” or any and all other alleged acts of infringe- 
ment and unfair competition are now involved. 

* * * * * * 

This case was carefully tried and presented. Full oppor- 
tunity was accorded to develop and argue the contentions made by 
the respective parties. In the course of this hearing I intimated 
clearly the ultimate questions of law and fact to be determined, and 
I deem it sufficient now merely to state my conclusions. 

In my opinion, there is identity of parties and of subject 
matter between the litigation in the State Court case and in this 
case. Plaintiff had not then applied for and procured registration 
of the word “Bryant” as a trade-mark, but this is the only distin- 
guishing feature. This new feature may be sufficient, in the ab- 
sence of diversity of citizenship, to confer jurisdiction upon this 
court, but it does not change the substantial identity of the two 
causes of action. No new right is conferred by registration to the 
use of the name “Bryant,” except to sue in this court. Plaintiff’s 
right to use “Bryant” as an exclusive trade-mark is derived, not 
from its registration, but from its use in trade, and the use thereof 
in trade now charged in plaintiff’s bill, is precisely the same use of 
it in the trade which was in issue in the State case. This being so, 
a final determination by the State Court of the rights of the parties 
is conclusive. 

Defendant is not now doing anything different from what it 
was then doing. Its right to use the name “Bryant” in its cor- 
porate name and its right to apply its present corporate name to 
its product, were in issue and were determined. Defendant has 
changed its corporate name and has conformed its literature and 
methods of doing business, as required by that decree. The evi- 
dence does not show that defendant is doing anything other and 
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different from what it was then doing, except as it has conformed 
to the prohibitions of that decree. It has gone even farther than 
the decree required, to distinguish its product from plaintiff's 
product, particularly in that it has wholly changed the color scheme 
of its house-heating boiler so that the two no longer resemble each 
other except in form and dimensions. Such confusion as the evi- 
dence tends to show exists among prospective customers, is due 
solely to defendant’s use of the word “Bryant” in its corporate 
name. Whether, under the circumstances the State Court ought, 
or this court would have gone farther than the State Court did 
and would have required distinguishing notices such as were re- 
quired in Knabe Bros. v. American Piano Co. (6 C. C. A.) 229 
Fed. 28, 282 Fed. 140 [6 T. M. Rep. 298], is not now open to 
inquiry. The State Court settled this question and determined that 
defendant had the right to use the word “Bryant” in its corporate 
name and to apply that corporate name in its present form, to its 
product, and that determination is now binding upon this court. 
* * * * * * 

Defendant has incorporated in its answer a counterclaim 
charging plaintiff with unfair trade or competition. The evidence 
to support this counterclaim is quite weak, but it is unnecessary to 
determine whether it would otherwise be sufficient to justify the 
granting of any relief, since, in view of the conclusions reached as 
to plaintiff's case, and in the absence of diversity of citizenship, 
this court ought not to take jurisdiction to determine the issues 
arising on said counterclaim. 

For the reasons stated, plaintiff’s bill and defendant’s counter- 
claim will both be dismissed. Judgment for full costs will be ren- 
dered against the plaintiff. 
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W. H. Curios & Son v. G. Sipensere & Co. 
Court of Appeals of the District of Columbia 
March 1, 1926 


Trape-Mar«s—CanceLLaTion—“Capitot” on Corron Piece Goons—ABan- 

DUN MENT—LapseE OF ReGistraTiIon—Res Apsupicata. 

The right of appellee to have cancelled appellant’s registration of 
the word “Capitol” used on cotton piece goods, awarded in a prior 
interference proceeding, held res adjudicata; moreover, where appel- 
lant’s claim to the mark was derived from its assignor, who had dis- 
continued using the mark for fourteen years, its right gained through 
a transfer of the registration thereof conveyed no good-will, the regis- 
tration itself having expired without renewal. 


E. W. Bradford, of Washington, D. C., for appellant. 
J. L. Levy and O. E. Edwards, both of New York City, for ap- 


pellee. 


Appeal from a decision of the Commissioner of Patents in a 
cancellation proceeding. For the Commissioner’s decision, see 15 
T. M. Rep. 287. 


Before Martin, Chief Justice, Ross, Associate Justice, and 
Buianp, Judge of the United States Court of Customs Appeals. 


Martin, C. J.: This is an appeal from a decision of the Com- 
missioner of Patents cancelling a trade-mark registration thereto- 
fore granted to the appellant. The mark in question was registered 
in the month of February, 1921, and consisted of the word ‘“Cap- 
itol,’’ used upon muslin and cotton piece goods, the appellant claim- 
ing continuous use of it since January, 1888, together with a regis- 
tration of it owned by appellant, dated October, 1890. 

In the month of June, 1923, the appellee filed a petition for 
the cancellation of said registration, claiming prior use of the mark 
upon goods of the same descriptive properties, together with a 
registration thereof by appellee, and claiming also that appellee’s 
right to a cancellation had been conclusively established under the 
rule of res judicata by a decision of the Examiner of Interferences 
in a former interference proceeding between the same parties, no 
appeal having been taken therefrom. 

Evidence was introduced by the respective parties, including 
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a resubmission of that introduced in the prior interference proceed- 
ings. The Examiner of Interferences thereupon found upon all 
the evidence that the appellee had established a use of the mark 
since the year 1895; that the mark of the appellant was derived 
from the Albion Company by an assignment made in the year 1919, 
that said company had registered the mark in the year 1890 and 
had used it upon cotton piece goods from that date until 1902, but 
that in the latter year the Albion Company had ceased to manu- 
facture or deal in goods of this character and had abandoned the 
mark, that the mark was then used by appellant with the consent 
of the Albion Company until the year 1905, after which it remained 
in disuse until 1919, when the company’s aforesaid registration 
was assigned to the appellant; but that there remained no good-will 
at that time to transfer to appellant, so that appellant acquired 
only the naked registration, and that this had since expired without 
a renewal. 

Upon these facts the Examiner held that the appellant was 
not entitled to a use of the mark at the date of the application for 
the registration now in question, and accordingly sustained the 
petition of appellee for cancellation thereof. The Examiner found 
it unnecessary to pass upon the question of res judicata. This 
decision was affirmed, upon appeal, by the Commissioner of Pa- 
tents. 

We think it unnecessary to enter upon a detailed discussion 
of the evidence, for we are satisfied by a review of the record that 
the findings and decisions of the lower tribunals were correct, for 
the reasons fully set out in their opinions. 

The decision of the Commissioner of Patents is accordingly 
affirmed. 
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Ho.ianp Foop Corporation v. THe H-O Cereat Company, Inc. 
Court of Appeals of the District of Columbia 
March 1, 1926 


Trapr-Marxs—CanceELLatTion—“Horoop” ror Certain Foon Propucts Heip 
Deceprivety Srmmar to “H-O” Usep on Rexatep Goons. 
After petitioner had for many years use and advertised the letters 
“H-O” as a trade-mark for rolled oats, buckwheat and pancake flour 
and like products, the adoption and use by registrant of the mark 
“Hofood” for similar food products held confusing to the public and 
damaging to the petitioner, and the registration of the latter mark 
was ordered cancelled. 


J. W. Crandall, of New York City, for appellant. 
E. H. Parry, of Washington, D. C., for appellee. 


Appeal from the Commissioner of Patents in a cancellation 
proceeding. For the Commissioner’s decision, see 15 T. M. Rep. 
133. 


Before Martin, Chief Justice, Ross, Associate Justice, and 
Buianp, Judge of the United States Court of Customs Appeals. 


Martin, C. J.: On July 28, 1920, the Holland Food Corpora- 
tion applied for registration of the trade-mark “Hofood,” claiming 
continuous use of it since July 1, 1919, for dried fruits, wheat flour, 
rye flour, corn flour, potato flour, tapioca flour, rolled oats, and 
olein. Registration was accordingly granted on July 19, 1921. 

In the month of April, 1923, The H-O Cereal Company, Inc., 
applied for the cancellation of this registration, under Section 13, 
Trade-Mark Act of 1905, claiming prior use and registration of 
the trade-mark “H-O” for rolled oats, flour and similar food prod- 
ucts, the mark being frequently used by them in combination with 
the word “Food” in labeling such goods, and alleging that the 
use by registration of the mark “Hofood” would confuse the public 
and greatly damage the petitioner. 

The Examiner of Interferences found upon the evidence that 
the petitioner for many years continuously had used its registered 
mark ‘““H-O” on rolled oats, buckwheat and pancake flour, and other 
like products, and had successfully advertised the mark at great 
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expense. He held that the term “Hofood,” being plainly a com- 
posite word consisting of “Ho” and “Food,” the former being 
equivalent to petitioner's mark, would naturally suggest to the 
average purchaser that “H-O” food products and “Hofood”’ products 
were of the same origin, thus misleading the public to the peti- 
tioner’s damage. In support of this view the Examiner cited 
Taleum Puff Co. v. C. E. Burnham, 54 App. D. C. 267 [14 T. M. 
Rep. 222]; Nafziger v. Schulze Baking Co., 40 App. D. C. 292 
[7 T. M. Rep. 277]; Quaker City C. §& C. Co. v. Kernan, 51 App. 
D. C. 288 [12 T. M. Rep. 220]. The Examiner accordingly sus- 
tained the application for cancellation, and recommended that the 
registration be cancelled. 

The Commissioner of Patents reviewed the record upon ap- 
peal, and affirmed the decision of the Examiner. 

We do not find it necessary to discuss the evidence in detail, 
for in our opinion it is clear that the mark “Hofood” in effect con- 
sists of the petitioner’s registered mark “H-O” in combination 
with the word “Food,” the petitioner being also entitled to use the 
word “Food” together with its mark upon its food products; and 
accordingly that it is deceptively similar to the latter; and that 
it would be confusing to the public and damaging to the petitioner 
to have the respective marks used in commerce upon the same kind 
of goods. 

The decision of the Commissioner of Patents is therefore 
affirmed. 


Ho .ianp Foop Corporation v. Tue H-O Cereat Company, Inc. 
Court of Appeals of the District of Columbia 
Appeal from the Commissioner of Patents. 


Before Martin, Chief Justice, Ross, Associate Justice, and 
Buianp, Judge of the United States Court of Customs Appeals. 


This is an appeal from a decision of the Commissioner of 
Patents affirming a decision of the Examiner in Chief, sustaining 
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the opposition of the appellee to the application of the appellant 
for registration of the mark “Hofood” for various specified food 
products. 

This appeal was heard and considered together with that of 
the same parties in Patent Appeal No. 1804, this day decided by 
this court. Consistently with the decision in that case we affirm 
the decision of the Commissioner of Patents in this case. 


FraNKLIN Knittinc Mitts, Inc. v. Kassman & Kessner, Inc. 
Court of Appeals of the District of Columbia 
June 1, 1926 


Trapve-Marxs—Oprosirrion—“Fasuion” Artone Herp Descriptive AND NOT 

CapaBLE OF ExciusIve APPROPRIATION. 

The word “fashion,” being descriptive as applied to wearing ap- 
parel of any kind, held not susceptible of exclusive appropriation. 
Same—Same—SAame—“Parx” Svurricrentty Unirxe “Kyrr” to Warrant 

REGISTRATION. 

In the case at issue, since both parties have the right to use the 
word “Fashion,” held that the word “Park” sufficiently distinguishes 
appellee’s mark from that of appellant. 

Appeal from the Commissioner in an opposition proceeding. 


Affirmed. For the Commissioner’s decision, see 15 T. M. Rep. 236. 


E. M. Evarts, of New York City, for appellant. 
Andrew Foulds, Jr., of New York City, for appellee. 


Before Martin, Chief Justice, Ross, Justice, and Baitey, 
Justice of the Supreme Court of the District of Columbia. 


Ross, A. J.: Appeal from a decision of the Patent Office 
dismissing appellant’s opposition to the registration by appellee of 
the words “Fashion Park” as a trade-mark on hats and caps, the 
basis of the opposition being the prior use and registration of the 
mark “Fashionknit” on similar goods. 

The Assistant Commissioner ruled that the word “fashion,” 
being descriptive as applied to wearing apparel of any kind, is not 
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susceptible of exclusive appropriation; that “to sustain this oppo- 
sition would be to hold no one could register as a trade-mark the 
descriptive word ‘fashion’ combined with any other word whatever, 
because almost no other word so combined could be more dissimilar 
to the word ‘knit’ than the word ‘park.’ This would, in effect, 
substantially grant opposer exclusive rights to the word ‘fashion’ 
alone.” 

This ruling is in harmony with the opinion in Franklin Knit- 
ting Mills, Inc. v. Fashionknit Sweater Mills, Inc., 297 Fed. 247, 
where the court said: “As applied to neckties, ‘Fashionknit’ cer- 
tainly means ‘Knit in Fashion’ or ‘Fashionably knit’; it can mean 
nothing else, and the mind naturally attributes some meaning to 
the combination of such usual words.” 

Since both parties have the right to use “Fashion,” the word 
“Park” sufficiently distinguishes appellee’s mark from that of ap- 
pellant. The decision therefore is affirmed. 


FRANKLIN Knirtine Mitts, Inc. v. Kassman & Kessner, INc. 


Court of Appeals of the District of Columbia 
June 1, 1926 


Before Martin, Chief Justice, Ross, Justice, and Baitry, 
Justice of the Supreme Court of the District of Columbia. 


Ross, A. J.: This case differs from the case just decided, 
Patent Appeal No. 1856, in that appellee’s mark is “Fashion Club,” 
which the Patent Office has ruled is registrable. 

For the reasons stated in the preceding opinion, we agree with 
the Patent Office that “Fashion Club” is not deceptively similar 
to appellant’s mark “Fashionknit,” and accordingly affirm the de- 
cision. 
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Epwarp Smitu & Company v. C. Scuracxk & Company 
Court of Appeals of the District of Columbia 
June 1, 1926 


Trapve-Marxs—Opposirion—“THe Oxpest Varnish Makers 1n America”— 

Detay 1n Barincinc Morion—AFFIRMAL. 

A motion to reopen an opposition case involving the registration 
of the words “The Oldest Varnish Makers in America” as a trade- 
mark for varnishes, held properly denied, because of delay in bringing 
same after the Examiner had rendered decision. 

Appeal from the Commissioner in an opposition proceeding. 


Affirmed. For the Commissioner’s decision, see 15 T. M. Rep. 322. 


W. B. Morton and G. J. Herselman, both of New York City, 
for appellant. 

H. F. Riley, of Washington, D. C., and F. A. Blount, of 
Philadelphia, Pa., for appellee. 


Before Martin, Chief Justice, Ross, Justice, and Battey, 
Justice of the Supreme Court of the District of Columbia. 


Ross, A. J.: Appeal from a decision of the Patent Office 
dismissing appellant’s opposition to the registration by appellee, 
under the ten-year clause of the Trade-Mark Act of 1905, of the 
words “The Oldest Varnish Makers in America,” as used on var- 
nishes. 

The Patent Office has held that appellee has established actual 
and exclusive trade-mark use of these words during the ten-year 
period, which ruling, of course, necessarily is accompanied by the 
further ruling that appellant has not used these words as a trade- 
mark during such period. 

The right of appellant to be heard is dependent upon a show- 
ing of damage. Wilson v. Hecht, 44 App. D. C. 88 [5 T. M. Rep. 


384]; McIlhenny v. New Iberia Extract of Tabasco Pepper Co., 
80 App. D. C. 887; Tim § Co. v. Cluett, P. §& Co., 42 App. D. C. 


212 [4 T. M. Rep. 869]. We have examined the record and con- 
cur in the view of the Patent Office that appellant has failed to 
sustain this burden. 

After the final decision of the Assistant Commissioner, an 
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application was made by appellant to reopen the case for the taking 
of additional testimony. In disposing of this motion, the Assistant 
Commissioner said: 


“The time for bringing a motion to take additional testimony was 
immediately after the decision of the Examiner of Interferences was ren- 
dered. The delay until the rendering of my decision, which added no 
new holdings over what had been decided by the Examiner of Interferences, 
before bringing the motion to add new testimony, is believed to warrant 
the denial of the motion. The hardship of returning this contested case 
again to the Examiner of Interferences and obliging the applicant to 
begin its contest anew is not justified in view of all the circumstances here 
presented.” 

This motion was addressed to the sound discretion of the As- 
sistant Commissioner, and certainly no abuse of that discretion has 
been shown. 


The decision is affirmed. 


S. G. Jounson & Son v. Tue R. F. Jonnston Paint Company 
Court of Appeals of the District of Columbia 
June 1, 1926 


Trave-Marxs—Opposition—“JoHnson’s” For Parnts—Act or 1920. 
Where appellant was first to adopt and use the word “Johnson’s” 
as a trade-mark for floor wax, which mark it had registered under the 
ten-year clause of the Act of 1905, its extension of the word to paint 
several years later, and after appellee had begun the use of its sur- 
name “Johnston’s” on like goods, was not sufficient to defeat the 
latter’s opposition to appellant’s registration of its name under the 
Act of 1920. 
E. B. H. Tower, Jr., of Milwaukee, Wis., for appellant. 


W. F. Murray, of Cincinnati, Ohio, for appellee. 


Before Martin, Chief Justice, Ross, Justice, and Situ, 
Judge U. S. Court of Customs Appeals. 


Ross, A. J.: Appeal from concurrent decisions of the Patent 
Office tribunals sustaining the opposition of appellee to the regis- 
tration by appellant of the word “Johnson’s” as a trade-mark for 
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use on paint products, the application having been filed under the 
Act of March 19, 1920, 41 Stat. 533. 

In 1906 appellant obtained registration of this mark, as ap- 
plied to floor wax, under the ten-year clause of the Act of 1905. 
In that year the appellee company was incorporated and immedi- 
ately commenced using the word ““Johnston’s” on its paint products. 
The company prospered to such an extent that in the year 1923 
the business directly and indirectly transacted by it amounted to 
approximately $2,750,000.00. Then it was that appellant filed 
the present application, although its use of the mark on paint 
products did not commence until after 1916. 

The ten-year clause of the Act of 1905 has reference to non- 


technical trade-marks, not susceptible of exclusive appropriation 
at common law. Registration of such marks was contingent upon 


“actual and exclusive use” during the ten-year period. ‘Where 
the mark consists of a surname, a person having the same name and 
using it in his own business, although dealing in similar goods, 
would not be an infringer, provided that the name was not used 
in a manner tending to mislead and it was clearly made to appear 
that the goods were his own and not those of the registrant.” 
Thaddeus Davids Co. v. Davids, 283 U. S. 461, 471 [4 T. M. Rep. 
175]. When appellee commenced using this mark on its paint 
products, the field was open. The basis of appellant’s registration 
was actual and exclusive use of the mark as applied to floor wax, 
and the mark cannot be converted into a technical trade-mark 
through the instrumentality of another application. The intent of 
Congress is plain from the language of the Act of 1920, amending 
the Act of 1905, where it is provided that if any person or cor- 
poration shall have 


“registered a mark upon the ground of said use for ten years preceding 
February 20, 1905, as to certain articles or classes of articles to which 
said mark shall have been applied for said period, and shall have there- 
after and subsequently extended his business so as to include other articles 
not manufactured by said applicant for ten years next preceding February 
20, 1905, nothing herein shall prevent the registration of said trade-mark 
in the additional classes to which said new additional articles manufac- 
tured by said person or corporation shall apply, after said trade-mark has 
been used on said article in interstate or foreign commerce or with the 
Indian Tribes for at least one year provided another person or corpora- 
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tion has not adopted and used previously to its adoption and use by the 
proposed registrant, and for more than one year such trade-mark or one 
so similar as to be likely to deceive in such additional class or classes.” 


The decision is affirmed. 


Annie M. Matone, Dorine Business UNDER THE STYLE AND NAME 
oF Poro Cottece v. George H. Weyer 


Court of Appeals of the District of Columbia 
June 1, 1926 


Trape-Marxs—Opposirion—“Pom-Po-Lay” wor Deceprivery Sm™MiLar To 
“Poro.” 
The word “Pom-Po-Lay” used on preparations for the hair held 
not deceptively similar to the word “Poro,” used on like goods. 
Appeal from the Commissioner in an opposition proceeding. 


Affirmed. For Commissioner’s decision, see 15 T. M. Rep. 234. 


J. D. Rippey and L. C. Kingsland, both of St. Louis, Mo., for 
appellant. 

H. §. Neiman and Robert Watson, both of Washington, D. C., 
for appellee. 


Before Martin, Chief Justice, Ross, Justice, and Bairey, 
Justice of the Supreme Court of the District of Columbia. 


Ross, A. J.: Appeal from a decision of the Patent Office 
dismissing appellant’s opposition to the registration by appellee 
of the word “Pom-Po-Lay,” together with a figure, within a border, 
as a trade-mark for chemical preparations for the treatment or 
smoothing out of hair, the ground of the opposition being a prior 
registration and use of the mark “Poro” on similar preparations. 

The Examiner of Interferences ruled that the two marks are 
not deceptively similar, within the meaning of the Trade-Mark 
Act. The Assistant Commissioner, after finding that the two marks 
“are clearly distinguishable,’ also ruled that appellant had failed 
to prove title to the mark “Poro” through an assignment from the 
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prior owner. Since we agree with the Patent Office that the two 
marks are not deceptively similar, it is unnecessary to consider the 
other question. 

The decision is affirmed. 


en ee ns 


Caron Corporation v. Henr1 Muraovur & Cie 


Court of Appeals of the District of Columbia 
June 1, 1926 


ee ae 


Trape-Marxs—OpposirioN—“Narcisse” ror Perrumery—Descriptive. 
The word “Narcisse” being the French word for narcissus, is 
descriptive as applied to perfumes. 
Same—Same—Same—“Biev” anp “Nor” Hetp nor Deceprivery Simirar. 
The adjective “Bleu” and “Noir” used in connection with the 
word “Narcisse” as a trade-mark for perfumery held not deceptively 
similar. 


Pe ee 


Appeal from the Commissioner in an opposition proceeding. 
Affirmed. For the Commissioner’s decision, see 15 T. M. Rep. 229. 


AAA RIS Ale Ri EH 


D. M. Rich, of Washington, D. C., for appellant. 
E. T. Fenwick and W. E. Lamb, both of Washington, D. C., 
for appellee. 


Before Martin, Chief Justice, Ross, Justice, and Bartey, 
Justice of the Supreme Court of the District of Columbia. 

















Ross, A. J.: Appeal from concurrent decisions of the tribu- 
nals of the Patent Office dismissing appellant’s opposition to the 
registration by appellee of the trade-mark “Narcisse Bleu,’ for use 
on perfumery products, the basis of the application being a regis- 
tration in France. 

The opposer relied upon prior trade-mark use on the same 
class of goods of the mark “Le Narcisse Noir.” The Patent Office 
ruled that “Narcisse,” being the French word for narcissus, neces- 
sarily is descriptive as applied to perfumes. We concur in this 
view. See Le Blume Import Co. v. Coty, 298 Fed. 844 [18 T. M. 
Rep. 233]. Opposer, by selecting such descriptive term, assumed 
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the risk that others might also use it, provided their use was not 
deceptively similar to that of opposer. We agree with the Patent 
Office that, in as much as each party has the right to use “Nar- 
cisse.” ““Narcisse Bleu” and “Narcisse Noir” are not deceptively 
similar. The decision therefore is affirmed. 


DECISIONS OF THE COMMISSIONER OF PATENTS 
Act of 1920—Classification of Goods 


Rosertson, C.: In the matter of a petition against the re- 
quirement of division of the application and seeking an order to 
direct registration under the Act of 1920, for several classes in one 
application, and claiming that no search should be made, held that 
classification applies to the Act of 1920, and a search was neces- 
sary, since the mark was not registrable if owned and used by 
another.* 


Act of 1920—Interferences 


Fennineo, A. C.: Held that the interference had been im- 
properly declared since there was no authority in the Act of March 
19, 1920, for declaring an interference involving applications for 
registration of trade-marks under that act. In this decision the 
Assistant Commissioner said: 


“The Act of March 19, 1920, makes no provision for interferences. 
Section 6 of the 1920 Act specifies certain portions of the 1905 statute 
which are made applicable to marks under the 1920 Act, but does not 
include Section 7 of the Act of 1905, which provides for interferences.” ? 


Act of 1920—Priority 


Fenninoa, A. C.: A petition to register a trade-mark, applica- 
tion for which was filed under the Act of 1905 was refused because 
of a prior registration. The application was amended under the 

1 Ex parte, Athletic Tea Company, 144 M. D. 24, August 3, 1923. 


*State Oil Company v. The Hickok Producing Company, 143 M. D. 
495, July 25, 1928. 
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Act of 1920, but was refused on the same prior registration. Af- 
firmed. A trade-mark consisting of the word “Kushion-Fut’” and 
the picture of a cushion was rejected because of the picture of a 
cushion previously registered.* 


Amendment of Application 


Kinnan, F. A. C.: An appeal was taken from the decision 
of the Examiner of Interferences, dismissing the opposition and 
adjudging the applicant to be entitled to registration. 

Applicant requested that an amendment be entered adding 
certain new goods to the application, such as lemon cleansing 
creams, vanishing creams, cold creams, skin creams, etc., and the 
cancellation of certain words in the statement. It also directed 
the removal of the words “lemon cleansing cream” from the draw- 
ing. 

The amendment held not admissible because it is not accom- 
panied by specimen of the mark actually used by the applicant on 
the additional articles included in the amendment. One specimen 
must be filed for each additional article and the amendment must 
be accompanied by the affidavit of the applicant that the specimens 
show the trade-mark as actually used by the applicant upon goods 
in commerce between states, with foreign countries, or with Indian 
tribes, before the time of filing the application. 

The amendment should also have the approval of the opposer 
to justify its entry in an inter parties’ proceeding without an inter 
parties’ hearing.* 


Conflicting Marks 


Kinnan, F. A. C.: Appeal by the senior party, Fawland 
Company, Inc., from the decision of the Examiner of Interferences, 
adjudging the junior party entitled to register the trade-mark 
“Dethnel” for insecticides, notwithstanding the senior party’s reg- 
istration of the word “Dethol” for similar goods. Applicant has 
taken unrebutted testimony, showing earlier use. 


*Ex parte, H. Jacob & Sons, Inc., 144 M. D. 73, August 16, 1923. 
‘Louis Philippe, Inc. v. Pacquin, Inc., 143 M. D. 74, April 6, 1923. 
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Held, that the goods are of the same descriptive properties 
and that the marks are so similar as to be likely to cause confusion 
in the trade. 

The decision of the Examiner of Interferences is affirmed.° 


Fennineo, A. C.: Appeal from the Examiner of Trade-Marks 
refusing to register a trade-mark for flour, consisting of the words 
“Great West” above the representation of a cow boy mounted on 
a horse, on the ground of the prior registration of the words “Great 
Western” for flour. 

Held that, while “Great West’ is not identical with “Great 
Western,” the difference is immaterial. “One has no right to incor- 
porate the mark of another as the essential feature of his mark’”’ 
(Carmel Wine Co. v. California Winery, 174 O. G. 586, 38 App. 
D. C. 1 [2 T. M. Rep. 33]; McLean v. Fleming, 96 U. S. 245). 
The doubt, if any, should be resolved for the protection of the 
public (Goodrich Drug Company v. Cassada Mfg. Co., 237 O. G. 
918, 1917 C. D. 188, 46 App. D. C. 146 [7 T. M. Rep. 275]). 
Affirmed.® 


Fennine, A. C.: The Sandfelder Corp., owner of the regis- 
tered trade-mark (No. 144,417) “Shur Rite,” opposed registration 
by the Pencil Products Corp. of the words “‘Salz Rite” as a trade- 
mark for pencils of the propelled-lead type. 

Advertisements of applicant of record in the case show that 
generally the “z” of its mark is inconspicuous, sometimes appears 
as a double hyphen and in at least one instance is omitted entirely. 
An apostrophe uniformly placed before the mark leaves it to be 
pronounced “’Sall Rite.” 

If applicant were adhering to the suggestion of derivation of 
its mark from the name of its president (Salz), it would not em- 
ploy the apostrophe, nor would it minimize or eliminate the “z.” 
As used and as proposed to be registered applicant’s mark was 

*U. S. Sanitary Specialties Corp. v. Fawland Company, Inc., 142 
M. D. 248, January 11, 1923. 


*Ex parte, Great West Mill & Elevator Co., 142 M. D. 298, January 
29, 1923. 
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declared to be sufficiently similar to opposer’s registered mark to 
be likely to cause confusion. It was the duty of the applicant, the 
later comer, to do all it could to adopt a mark which would avoid 
confusion with opposer’s mark. Having failed to do this, the mark 
should not be registered. 

The opposition was sustained.’ 


Fenninea, A. C.: The United Bakeries Corporation applied 
for registration as a trade-mark for cake, a mark consisting of the 
words “Ambrosia Cake,” having printed there below the words 
“Food for the Gods.” Even though the applicant’s application for 
registration contained a statement that no claim was made to the 
use of the word “Cake” and the phrase “Food for the Gods,” ex- 
cept in connection with the particular mark shown, registration 
was refused in view of the prior use by the Ward Baking Company 
of a mark, for the same goods, which includes prominently the 
words “Cake of the Gods.” 

The decision is based upon the ground that the registration 
of the mark of the United Bakeries Corporation might lead the 
public to believe that it was entitled to sell goods bearing the essen- 
tial words of the mark of the Ward Baking Company, since the 
words “Food for the Gods” are substantially the same as the words 
“Cake of the Gods.” 

The disclaimer of the phrase “Food for the Gods’ did not 
make the mark registrable (distinguished from Beckwith v. Com- 
missioner of Patents, 274 O. G. 613, 1920 C. D. 471, 252 U. S. 
588 [10 T. M. Rep. 255]), where the phrase might have been 
omitted without affecting the main feature, “Ambrosia.” ® 


Fennine, A. C.: Theodore L. Lange, of Chicago, Ill., ap- 
plied for registration of the word “Cheriola” as a trade-mark for 
a non-alcoholic, maltless, non-cereal beverage, sold as a soft drink 
and syrup for making the same. Registration was refused in view 

*Sandfelder Corp. v. Pencil Products Corp., 148 M. D. 26, March 30, 
1923. 


* Ward Baking Company v. United Bakeries Corporation, 143 M. D. 
222, May 5, 1998. 
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of the prior use by the Coca-Cola Company, of Atlanta, Ga., of 
“Coca-Cola” as a trade-mark for similar goods. (See Coca-Cola 
Company v. Chero Cola Company, 278 Fed. Rep. 755, 288 O. G. 
432 [11 T. M. Rep. 252].)° 


FenninG, A. C.: Nehring & Sons Company filed an applica- 
tion for a trade-mark for a cleaning compound, the trade-mark 
being the words “Klingzon Kleaner,” printed so as to have a com- 
mon initial “K.” Fitzpatrick Bros. opposed the grant on the 
ground of prior use of the words “Kitchen Klenzer,” printed with a 
common initial “K.’’ The applicant stated that it did not intend 
to use the mark shown in its application any longer, but would 
file a new application to register the word “Klingzon” and would 
spell the word “cleaner” with a “C.” 

The Assistant Commissioner sustained the opposition against 
the application, on the ground that applicant states in its answer 
that it has abandoned the use of the mark of the present applica- 
tion and therefore has not the right to registration of such trade- 
mark, specified by Section 7 of the statute, leaving applicant free, 
however, to register the word ‘““Klingzon” alone.*® 

Finnan, F. A. C.: The only question involved in this case 
was whether or not the word “Sunbeam,” as used by Austin Nichols 
& Company as a trade-mark for dried fruits, is deceptively similar 
to the word “Sun-Ray,” as applied to substantially the same class 
of goods. 

In holding that the marks are deceptively similar and that 
hence Nichols D. Costogue was not entitled to the registration of 
the word “Sun-Ray,” the First Assistant Commissioner said: 


“Where there is clear infringement, intent is immaterial. The marks 
have in common the word ‘Sun’ and the suffixes, while different, have 
the same general significance. While one skilled in the science of light 
would probably understand the technical difference in meaning between 
ray and beam, yet, as in all these questions of possible confusion in 
trade, the matter must be determined from the standpoint of the average 
purchaser. It is believed to him the two marks would have substantially 


* Coca-Cola Company v. Theodore L. Lange, 143 M. D. 312, May 29, 
1923. 

* Fitzpatrick Bros. v. A. Nehring & Sons Co. 143 M. D. 326, June 4, 
1923. 
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the same significance. It may be deemed satisfactorily shown that the 
word ‘Sun’ has been used on this general class of goods before opposer 
entered the field and, therefore, the latter is not entitled to restrain others 
from using the word. In the decided case of the Patton Paint Co. v. 
Sunset Paint Co. (140 M. D. 44 and 46 [12 T. M. Rep. 258]), involving 
the marks ‘Sun-Glow’ and ‘Sun-Proof, the Court of Appeals, D. C., sus- 
tained the Commissioner in dismissing the opposition on the ground that 
the word ‘Sun’ was commonly used for paints prior to the entrance of 
the opposer in the field and the words ‘Glow’ and ‘Proof’ were wholly 
dissimilar in appearance, sound and significance. In the case at bar, this 
latter distinction—that the suffixes are wholly dissimilar in appearance, 
sound and significance—is wanting since, as above noted, to the average 
purchaser the two words, ‘Ray’ and ‘Beam,’ are substantially synonymous. 
It is believed there would be confusion in trade arising from the use, 
upon dried fruits, of these two marks.” ™ 


Kinnan, F. A. C.: The application to register a trade-mark 
consisting of the word “Warco” for lubricating motor oil, was 
opposed by the owner of the trade-mark “Wico.” Each mark was 
derived from the corporate name of the owner, printed in different 
colors and different colored labels. The fact that the opponent 
uses the mark only in export trade and the applicant in domestic 
commerce has no bearing on the application to register. (Ball & 
Gunning Milling Co. v. Monmouth Spring Milling Co., 48 App. 
D. C. 2483.) It was held that the marks were liable to be con- 
fused and the opposition was sustained.’* 


Kinnan, F. A. C.: An application for the registration of a 
trade-mark consisting of the words “Glen Orchard” for mince 
meat, preserved fruit, jams, marmalade, etc., was opposed by the 
owner of the trade-mark “Orchard.” The marks were held to be 
confusingly similar and the opposition was sustained.*® 


Kinnan, F. A. C.: An application to register a trade-mark 
consisting of the word “Permafast” for piece goods of cotton or 
other fiber was opposed by the owner of the trade-mark “‘Perma- 


* Austin, Nichols & Co. v. Nicholas D. Costogue, 143 M. D., August 
13, 19283. 

* West Indian Oil Company v. Warren Refining & Chemical Com- 
pany, 144 M. D. 161, September 29, 1923. 


* Griffith-Durney Company v. Allison Bedford Company, 144 M. D. 
232, October 18, 1923. 
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lawn.” The marks were held to be confusingly similar, in view 
of the identity of the first syllables and the opposition was sus- 
tained.** 


Descriptive Marks 


Kinnan, F. A. C.: An application for the registration of a 
trade-mark consisting of a diamond-shaped patch, half black and 
half red, with borders of colors reversed, and the words “Two 
Way” for cement or a composition for repairing rubber goods, 
was refused because descriptive.” 


Descriptive Terms 


FenninG, A. C.: The Examiner’s action refusing registration 
of “Long Life” as a trade-mark for fire brick, brick and clay 
products on the ground of descriptiveness was affirmed. Bricks 
are inanimate and technically have no life, but it is not unusual 
to refer to a durable object as one having a long life. Whether 
applicant uses the term in this way or says “long-lived bricks,” 


it is merely descriptive.*® 


Kinnan, F. A. C.: The applicant, the Capitol Phonolier 
Corporation, has appealed from the refusal of the Examiner of 
Trade-Marks to register “All Wave” as a trade-mark applied to 
loose couplers in Class 21, Electrical Apparatus, etc. Registration 
was denied because the mark was held to be either deceptive or 
descriptive. 

The mark is intended to apply to a combined vario-coupler 
and a variable inductance loading coil arranged in one unit to be 
used in radio sets. As is well known, the electro-radiant energy, 
transmitted as waves of a high frequency, induces corresponding 
current alternations in the antennae which, in turn, set up current 

*% American Bleached Goods Company, Inc. v. Denzer & Nathan, 144 
M. D. 236, October 19, 1923. 

* Ex parte, Walter D. Herman, 148 M. D. 183, December 27, 1922. 


* Ex parte, Bernitz Furnace Appliance Co., 142 M. D. 455, March 
10, 1923. 
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alternations of similar frequency in the closed receiving circuit or 
some intermediate circuit to which the antennae circuit is coupled. 
The frequency of these electro-radiant waves may be widely varied. 
For selectivity purposes, the fact that tuning or receiving antennae 
is necessary to receive the energy of a particular sending station 
and the particular frequency of the waves employed by the latter 
is well understood. Any person purchasing the apparatus bearing 
this mark would be led to believe that the coupler would be capable 
of use in varying the period of his antennae to all wave frequencies. 

Applicant submits that there is no such thing as a coupler 
which would be capable of any such function and that purchaser 
would readily understand this. It is believed the matter is too 
broadly stated. Engineers and experts would, presumably, under- 
stand that the majority of purchasers of the coupler would possess 
no such technical knowledge. They would presume the coupler 
would be sufficient for tuning to all the wave lengths which they 
might wish to receive. To this extent the mark is descriptive. 
To the extent that the coupler is incapable of being used with the 
different frequencies, the mark is deceptive. It would seem plain 
the registration should be denied. 

The decision of the Examiner of Trade-Marks is affirmed." 


Kinnan, F. A. C.: Applicant applied for registration, as a 
trade-mark for bowling balls, of a mark consisting of the word 
“Ebonite,’ written with a large initial letter continuing in a wide 
scroll beneath the word, the initial letter beginning with the repre- 
sentation of a bowling ball and the scroll terminating with a similar 
representation, and the slogan “The Ball That Rolls Rite,” upon 
the scroll. 

A disclaimer had been filed of the word “Ebonite” and the 
slogan used separately or otherwise than in the combination shown. 

The question of descriptiveness of a mark must be construed 
in the light of its meaning to the purchaser. (In re Packard Motor 
Car Co., 248 O. G. 1811, 46 App. D. C. 555 [7 T. M. Rep. 592]; 


**Ex parte, Capitol Phonolier Corporation, 143 M. D. 166, April 26, 
1923. 
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moreover, the picture of the article to which the mark is applied 

is descriptive.) Schweinfurter, Pracisions, Kugel, Lager, Werke, 

Fichtel, et al. (177 O. G. 248, 88 App. D. C. 279 [2 T. M. Rep. 

170]; also In re Scholl Mfg. Co., Inc., 198 O. G. 518, 40 App. 

D. C. 487 [10 T. M. Rep. 379]; In re The Motz Tire §& Rubber 

Co., 198 O. G. 518, 40 App. D. C. 407 [7 T. M. Rep. 32]). 
Registration was accordingly refused.*® 


Fennine, A. C.: An application to register a trade-mark 
consisting of the word “Pro-Phy-Lac-Tic” for hair nets was re- 
fused on the ground that it is descriptive or deceptive, and there- 
fore unregistrable.*® 


Fennino, A. C.: Held that V. Perrin & Cie is not entitled 
to register as a trade-mark for leather gloves the word “Ripproof” 
since this word, as applied to the goods, is merely descriptive, and 
since if, as alleged, the mark has acquired a secondary meaning 
as indicating the applicant’s goods, that fact is immaterial to the 
right of registration.*° 


FenninG, A. C.: An application to register the trade-mark 
“Ripproof” for gloves was refused because of descriptiveness. 
Affidavits were filed to show secondary meaning. It was held that 
the Patent Office cannot take testimony in er parte cases, nor does 
the law put on the Office the burden of determining questions of 
secondary meaning. The applicant’s remedy is to register under 
the Act of 1920.7" 


Evidence of Abandonment 


Fennina, A. C.: The only question involved in this case is 
whether the registrant had abandoned the use of the mark “Stero- 
line” as a trade-mark for antiseptic mouthwash. In rebutting the 

*In re Stowe & Woodward Company, 148 M. D. 310, May 29, 1923. 
* Ex parte, Joseph F. Huber, 144 M. D. 21, August 1, 1923. 


* Ex parte, V. Perrin & Cie, 148 M. D., August 28, 1923. 
"Ex parte, V. Perrin & Company, 144 M. D. 101, August 28, 1923. 
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prima facie showing of abandonment an affidavit was filed by the 
alleged successor in business and the testimony taken by the Stero- 


line Company was held insufficient to show that the mark had 
actually been abandoned.** 


Kinnan, F. A. C.: An opposition to the registration of a 
trade-mark consisting of the word “Joy,” for soap, was sustained. 
Inside the letter “O” is an inconspicuous design, including the 
initials of the applicant company. The opponent is the owner of 
the registered trade-mark “Joyful,” for soap, which was cited, and 
after argument the application was withdrawn. The opposition 
was sustained on the ground that confusion was inevitable. 

The applicant may raise collaterally the question of abandon- 
ment of the mark by the opponent, and need not proceed under 
Section 13. The new equity rule 26 justifies this, but evidence 
of abandonment is insufficient. Limited use for three years does 
not show abandonment where intent to continue the use and refusal 
to give up the use of the mark are shown.”* 

Fennine, A. C.: In an interference case against a trade- 
mark consisting of the word “Vigilant”? and the picture symbol 
of a sloop under full sail, registered on June 12, 1894, under 
Number 24,841, for brown and bleached sheetings and shirtings, 
it was held that the applicant must show abandonment to over- 
come prima facie case, made out by the registration, and until he 
does the registrant need take no testimony. 


Failing such proof, 
the registration was denied.** 


Extent of Use 


Kinnan, F. A. C.: 


as a trade-mark for face powders, face bleaches and liquid face 
rouge. 


Godefrey sought to register “Velvetone” 


* Steroline Company v. Sylvester Louis Nidelet, 143 M. D. 405, June 
26, 1928. 


* Phenix Oil Company v. Louisville Soap Co., 144 M. D. 10, July 
28, 1923. 


* Frederick Blank & Company v. Dudley, Battelle & Hurd, 144 M. D. 
69, August 14, 1923. 


a . 
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Opposer alleged use of “Velvetine” and “Velvetina’” on mas- 
sage cream, toilet cream, talcum powder, face powder, etc., as 
early as 1895. 

Applicant’s testimony, together with the corroborating testi- 
mony of several witnesses, showed a trade-mark use of “Velvetone”’ 
or “Velveton” long prior to 1895. The question as to how exten- 
sively applicant had used the mark was declared immaterial, since 
the testimony established that the use was interstate.*° 


Goods of Different Descriptive Properties 


Kinnan, F. A. C.: Appeal from the decision of the Examiner 
of Trade-Mark Interferences, dismissing an opposition by the 
Standard Oil Company of New York, owner of the trade-mark 
“Socony,” to the registration of the word “Sacony” by S. Augstein 
& Co., as applied to certain articles of clothing, such as knitted 
sweater goods, jersey stockings, and the like. 

Although the marks are not identical, yet they are regarded 
as substantially the same. The opposer corporation has used its 
mark in connection with refined petroleum, its derivatives, oils, 
greases, waxes, dyes, paints, varnishes, polishing oils, etc. The 
use of opposer’s mark has been applied, it is alleged, to candle 
holders, lanterns, wicks, and even to mops and cotton polishing 
cloths. The applicant’s mark is applied to sweater-coats, jerseys, 
jersey goods, bathing suits, knitted scarfs and knitted wearing 
apparel generally, in “Class 89—Clothing.” 

The opposer contends that while its business has not been 
extended to include any of the goods to which the applicant com- 
pany has applied its mark, at least no more nearly than knitted 
wicks or polishing cloths, yet its opposition should be sustained 
because of the very large sums expended and the high reputation 
obtained by the opposer corporation for its mark. It is contended 
that this widely-known mark, if applied to the applicant com- 
pany’s goods, will lead purchasers to think that the goods are pro- 
duced by the opposer corporation. No evidence is submitted in 


* Goodrich Drug Co. v. Charles Webb Godefrey, 142 M. D. 444, March 
9, 1923. 
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support of this view. It would appear plain that the trade-mark 
statute does not grant relief in an instance of this character, unless 
the goods upon which the alleged infringing mark is used are of 
the same descriptive character as those upon which the opposer’s 
mark has been used. 

If opposer is to prevail, it must be shown that his goods are 
of the same descriptive character as those to which the applicant 
company applies its mark. 

Since it is not seriously contended that opposer has applied 
its mark to any goods of the same character as those to which the 
applicant company applies its mark, there seems to be no point 
of merit in the contention of the opposer that it would be precluded, 
if the opposition is not sustained, from hereafter engaging in the 
applicant company’s line of business. There seems to be no ground 
for holding there is similarity of goods, or that the applicant’s 
class of goods is sufficiently analogous to that of the opposer’s 
as to'create any probability that it will ever extend its business 
to include the line of business of the applicant. The two classes 
of goods are not the same, nor are they similar, nor are they 
sufficiently related to justify a holding of probable confusion in 
the mind of the average purchaser. The recently decided case 
of the Vacuum Oil Company v. Gargoyle Teatile Corporation [13 
T. M. Rep. 134], in which the Court of Appeals of the District 
of Columbia considered a quite similar case, relative to goods, is 
persuasive that the opposition, in the case at bar, should not be 
sustained. The decided cases cited by opposer are readily dis- 
tinguished from the instant case. The dissimilarity in the class 
of goods is too great to warrant sustaining the opposition. 

The decision of the Examiner of Trade-Mark Interferences 
dismissing the opposition is affirmed.” 





Fennina, A. C.: The Temtor Corn & Fruit Products Co. 


held entitled to register the word “Temtor” as a trade-mark for 
maple-flavor syrup, sorghum with corn syrup, syrup, maple syrup, 


*Standard Oil Company of New York v. S. Augstein & Co., 142 
M. D. 348, February 8, 1923. 
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cherry, blackberry, strawberry, raspberry, and pineapple preserves, 
grape jam, grape jelly, apple-butter, honey, mince meat, molasses, 
jams, cane syrup, and crystal-white syrup, notwithstanding the 
prior use by Gallanis Bros., of the word “Temptation” for candies 
and cocoa, on the ground that the goods of the respective parties 
were not of the same descriptive properties.*" 


Goods of Same Descriptive Properties 


Fennina, A. C.: Held that the Kennedy Valve Mfg. Co. 
was not entitled to register a trade-mark consisting of the letter 
“K” within an oval border, as applied to fire hydrants, indicator 
posts, gate valves, check valves, globe valves, angle valves, and 
back water valves, in view of the prior use by Kuhn Brothers of 
a trade-mark consisting of the letter “K” as applied to a large 
number of pipe fittings, including elbows, tees, crosses, caps, lock- 
nuts, couplings, reducing couplings, Y bends, return bends, reduc- 
ing twin elbows for hot water, car-heating fittings, extra heavy pipe 
fittings, special pipe fittings, cast iron screwed pipe fittings, etc. 

The ground of this decision is that the marks are indistin- 
guishable and that the goods of the respective parties are of the 
same descriptive properties.*® 


Kinnan, F. A. C.: A motion to dismiss an opposition to a 
trade-mark consisting of a red star for meat and bone scraps was 
denied, on the ground that the opponent uses a red star on human 
food products. (Citing Imp. Cotton Sales Company v. Fairbanks 
Co., 284 O. G. 961 [11 T. M. Rep. 107].)”° 


Label 


Fennina, A. C.: On appeal, the action of the Examiner in 
refusing to register a plain label with a red border was affirmed, 


7 Gallanis Bros. v. Temtor Corn & Fruit Products Co., 143 M. D. 
289, May 23, 1993. 

* Kuhn Bros. v. The Kennedy Valve Mfg. Co., 143 M. D. 386, June 
22, 1923, 
* Macy & Company v. Eckert, 144 M. D. 55, August 2, 1923. 
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the border employed being nothing more than the common style of 
printer’s border or ornamentation of Ex parte Ambrosia Chocolate 
Co., 122 O. G. 8011, or Ex parte Sides, 123 O. G. 1663.°° 


Label Registration as Evidence 


Fennina, A. C.: Lummis & Co., the junior party in an inter- 
ference proceeding, moved to shift the burden of proof, in view 
of its registration of labels showing the same mark on March 15, 
1921. No question was raised as to the similarity of goods or marks. 

Certificates of registration of the labels were filed with the 
motion and it was urged that they should be regarded as evidence 
of trade-mark use of the applicant’s mark as of March 15, 1921, 
under the provisions of Section 55 of the Copyright Act, which 
says that “a certificate shall be admitted in any court as prima 
facie evidence of the facts stated therein.” 

The certificate referred to in the quoted part of Section 55 of 
the Copyright Act is the certificate provided for by that section 
of the statute; it is issued by the Registrar of Copyrights and is 
required by Section 55 to include certain statements of fact, where- 
as the label registration certificate is provided for by Section 8 of 
the Act of June 18, 1874, is issued by the Commissioner of Patents 
and is required by law to include merely a copy of the record. 
The label registration, even though assumed to be valid, raises 
no presumption of use in interstate commerce of the trade-mark 
appearing thereon as of any particular date. The label may have 
been applied to the goods long prior to any sale in interstate com- 
merce. 

The petition from the action of the Examiner refusing to shift 
the burden of proof was denied.** 


Non-conflicting Marks 


Fennine, A. C.: Registration of the words “La Fana” above 
the words “tooth powder,” below which appears a fan displaying 
* Ex parte, Wm. H. Fitzgerald, 143 M. D. 11, March 28, 1923. 


“Lummis & Co. v. West Indies Limes Co., 142 M. D. 140, November 
29, 1922, 
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the words “La Fana Co.,’ was opposed by the registered owner of 
the trade-mark “Ipana” for tooth powder. 

The decision of the Examiner, that the marks were not so 
similar as to cause confusion in the mind of the public, was sus- 
tained (citing decision of the Court of Appeals of the District 
of Columbia in Landespriv, etc. v. Hall & Ruckel, 165 O. G. 732, 
1911 C. D. 829, 86 App. D. C. 5382).*? 


Fennina, A. C.: The Emery & Beers Company, Inc., owners 
of the trade-mark “Pointex” as a trade-mark for stockings opposed 
the registration of the word “Soletex” by Percy Friedlander and 
Albert Solomon for the same goods. 

Held that Friedlander, et al., were entitled to registration of 
the word “Soletex” on the ground that the word “Pointex” is sug- 
gestive, if not indeed descriptive, of the opposer’s goods in which 
the reinforcing portion on the heel is more or less triangular in 
shape, rising to a point in the rear of the leg and that the first 
syllables of the two words are easily distinguishable.** 


Kinnan, F. A. C.: An opposition to the trade-mark “Red 
Wood” for cider and grape juice was dismissed, the mark of the 
opponent being “Red Wing.” The terminal portions of the words 
are entirely unlike in appearance, sound, meaning and significance, 
and are not likely to be shortened into “Red.” In the absence of 
any proof of confusion, it was held that there was no likelihood of 
confusion.** 


Kinnan, F. A. C.: An application for the registration of a 
trade-mark consisting of the picture of two polar bears on an ice 
field, one holding a blanket wrapped around him, and the words 
“Polar Bear,’ for cotton piece goods, was opposed by the owner 
of trade-mark number 56,875, consisting of the picture of the 


“@ Bristol-Myers Company v. The Lafana Company, 142 M. D. 207, 
January 8, 1923. 

“Emery & Beers Company, Inc. v. Percy Friedlander and Albert 
Solomon, 143 M. D. 381, June 21, 1923. 

“Red Wing Company v. Roscoe Haegelin Company, 144 M. D. 70, 
August 15, 1993. 
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head of a bear. The picture does not look like a polar bear and is 
not so described in the registration. Several prior registrations 
of marks embodying the representation of bears or bears’ heads 
were found. The only question is that of resemblance. There was 
no evidence of confusion and the opposition was dismissed.*° 


Not Merely Corporate Name 


Kinnan, F. A. C.: The American Safety Razor Corporation 
has applied for registration of a mark comprising the word “Ever- 
sharp,” with the representation of an arrow passing through the 
letters and the barb and feather projecting beyond the respective 
ends of the word. The goods to which the mark is applied are 
razors, safety razors and blades for the same. Opposition is filed 
on the part of the Eversharp Pencil Company which has registered 
the same mark as applied to pencils. 

While the goods upon which the applicant uses its mark are ad- 
mittedly of different descriptive properties from those upon which 
the opposer uses its mark, the latter corporation contends that it 
should not be precluded from expanding its business to include 
the goods manufactured by the applicant. 

It is believed that the two classes of goods are so far dissimilar 
that there would be no confusion in the mind of the purchasing 
public and no more likelihood that the opposer would engage in 
the business of producing or dealing in razors and safety razors 
than it would in any other business. This conclusion is in accord- 
ance with the holding of the Court of Appeals of the District of 
Columbia in the case of Vacuum Oil Company v. Gargoyle Textile 
Corporation (807 O. G. 235 [18 T. M. Rep. 184]). 

Regarding opposer’s contention that the word “eversharp”’ is 
a substantial part of its corporate name, it was held that the word 
was not merely such, but was made sufficiently distinctive by the 
arrow passing through and projecting beyond it each end. Hood 
Rubber Co. v. Needham Tide Co., 258 O. G. 648, 48 App. D. C. 
227 [9 T. M. Rep. 68]. 


5 Massachusetts Cotton Mills v. Neuss, Hesslein & Co., Inc., 144 M. D. 
178, October 2, 1923. 
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The decision of the Examiner of Trade-Mark Interferences 
sustaining the opposition is reversed.*® 


No Trade-Mark Use 


Fennina, A. C.: In an interference proceeding, registration 
was refused on the failure of applicant to show use of mark in 
interstate commerce, or to give the name of a single purchaser of 
goods. (Simmons Hardware Co. v. King Keen Co., 189 M. D. 5 
[12 T. M. Rep. 263]; Ralston-Purina Co. v. Purity Oats Co., 138 
M. D. 299 [11 T. M. Rep. 376].)*’ 


Kinnan, F. A. C.: Held that the Funk & Wagnalls Company, 
publishers of The Literary Digest, were not, at the time they made 
application for registration thereof, entitled to the exclusive use 
of the words “Topics of the Day,’ as a trade-mark for moving 
picture films, and held that the registrations granted to it of these 
words, and of the same words accompanied by a picture containing 
allegorical figures, should be cancelled. 

This decision is based on the ground that a contract entered 
into between the Funk & Wagnalls Company and Timely Films, 
Inc., and its predecessor, whereby the latter distributed films con- 
taining certain paragraphs which were either taken from The Liter- 
ary Digest or were approved by the Funk & Wagnalls Company, 
and which contained the notice “Timely Films, Inc., Presents Top- 
ics of the Day,” did not constitute the manufacture or distribution 
of films by the Funk & Wagnalls Company, nor make Timely Films, 
Inc., its agent for such manufacture and distribution. 

In his decision, the First Assistant Commissioner, after re- 
ferring to certain cases holding that a trade-mark is not a right in 
gross and may not be assigned independently of the business, said: 


“As stated above, Funk & Wagnalls Company was not in the business 
of making or distributing films and, therefore, the cases cited by Funk 
& Wagnalls Company, in which the user of a trade-mark had transferred 
its business under said trade-mark to another, or licensed another to 


“Eversharp Pencil Company v. American Safety Razor Corporation, 
143 M. D. 219, May 5, 1923. 
* Piggly Wiggly Corp. v. Oscar Dowling, 148 M. D. 304, May 28, 1923. 
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use the trade-mark in business, are not in point in the controversy here. 
The relation of principal and agent between Funk & Wagnalls Company 
and Timely Films, Inc. clearly did not exist.” (See The Coca-Cola Bottling 
Co. v. The Coca-Cola Co., 269 F. R. 796, 806 [11 T. M. Rep. 134].)* 


Kinnan, F. A. C.: In an interference case in the matter of 
the application of Ruthrauff Company for a trade-mark consisting 
of the word “Calcident,’”’ and the application of Noonan for a 
trade-mark consisting of the word “‘Calsodent,” both for a denti- 
frice, it was held that neither party has shown trade-mark use in 
this country before applying. Applicant Noonan, a resident of 
Canada, registered his mark in Canada in 1918, and in 1920 trans- 
ferred it to the Calsodent Company, Ltd., which handles Canada 
business. Sales tentative or experimental, with a view to seeing 
if goods will succeed do not give common-law title to a mark in 
the United States.*® 


Part of Corporate Name 


Kinnan, F. A. C.: An opposition to the registration of the 
words “Pierce Arrow” arranged in a hexagon, the letters of each 
word enclosed in a circle with a horizontal arrow separating the 
words, for cigars, was refused. Held that the arrow is only an 
alternative of the word “Arrow” and the mark is merely the name 
of the opposer.*® 


Related Goods 


Fennine, A. C.: The application to register a trade-mark 
for ginger ale was opposed by the owner of a trade-mark consisting 
of the same name, the goods being beverage cordial and tonic, 
eighteen per cent. alcohol. The Eighteenth Amendment requires 
beer trade-marks to be used on non-alcoholic beverages, and re- 
quires liberal protection of trade-mark rights in goods affected by 


* Timely Films, Inc. v. Funk & Wagnalls Company, 143 M. D. 470, 
July 18, 1923. 


* Ruthrauff Company v. Noonan, 144 M. D. 53, August 2, 1923. 


“ Pierce Arrow Motor Car Company v. The Fair, 144 M. D. 68, August 
7, 1923. 
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this Amendment. Ginger ale, which frequently contains alcohol, 
is within the legitimate expansion of business of tonic wine. The 
opposition should not be dismissed on motion.** 


Res Adjudicata 


Fennine, A. C.: An opposition to the application for the 
registration of a trade-mark consisting of an interwoven green 
strand for steel wire rope was sustained because of the trade-mark 
of the opponent, a red strand for the same goods. In 1915 the 
applicant applied and was refused on appeal because of opponent’s 
mark, number 35,552. He took no appeal and is precluded. (See 
Leschen & Sons Rope Co. v. Broderick § Boscom Rope Co., 164 
O. G. 977 [1 T. M. Rep. 87], and Leschen § Sons Rope Co. v. 
American Steel § Wire Co., 164 O. G. 978 [1 T. M. Rep. 42].)** 


Return of Fee 


FenninG, A. C.: The filing fee on an opposition cannot be 
refunded merely because the notice of opposition was not verified 
within the time required by the rules, as the fee was not paid by 
mistake or misinformation.** 


Fennine, A. C.: A petition to return the fee paid in an 
opposition proceeding was granted because notice was not verified 
within thirty days allowed by law. The fee was paid in the mis- 
taken belief that it would institute an opposition, and is within 
the terms of the law permitting repayment of fees paid by mistake. 
Fees have for many years been returned in cases of failure to com- 
plete patent or trade-mark applications within the year.** 

“La Societa Dubonnet v. The Dubonnet Company, 143 M. D. 141, 
December 1, 1922. 

“Leschen & Sons Rope Company v. Waterbury Company, 144 M. D. 
99, August 22, 1923. 

“Darby & Union Grocery Company v. South Georgia Produce Com- 
pany, 144 M. D. 25, August 24, 1923. 


“Darby & Union Grocery Company v. South Georgia Produce Com- 
pany, 144 M. D. 115, September 11, 1923. 
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Surname Distinctively Presented 


Fennino, A. C.: An application to register a mark consisting 
of the word “Gill” in peculiar type, arranged diagonally with a 
representation of electric waves interlaced, forming a graphic 
illustration of a flash of lightning, for storage batteries, was op- 
posed as a mere proper name not distinctively displayed. The 


opposition was dismissed.*° 


Kinnan, F. A. C.: Held that the applicant is entitled to 
register as a trade-mark for motor cars a mark comprising the 
representation of a heart, colored red, with a silver-like border 
having a black strip thereon, and the name “Hertz” placed diag- 
onally across the heart on a silver-like background, without making 
any disclaimer of the name “Hertz.” 

The ground of the decision is that the name is distinctively 
displayed and, that being true, the statute makes the registration 
of the mark mandatory, if not otherwise prohibited thereby. 

In his decision, after stating that it was unnecessary to pass 
upon applicant’s argument that the name “Hertz” is not merely 
the name of an individual because it is a German word meaning 
heart, in view of the holding that the name is distinctively dis- 
played, and referring to the Supreme Court decision in Beckwith 
v. Commissioner of Patents, 274 O. G. 618, 252 U. S. 5388 [10 
T. M. Rep. 255] and to the language of Section 5 of the Trade- 
Mark Act of 1905, the First Assistant Commissioner said: 

“Tf the Office finds as a matter of fact, and it has found in the instant 
case, that the name is written, printed, etc., in a particular or distinctive 
manner, it is believed the statute is as mandatory upon the officials of 
the Office to register the mark as it is mandatory that such officials shall 


deny registration when the mark consists merely in such a name, not 
written, printed, etc., in any particular or distinctive manner.” 


“Gill v. Gill Storage Battery Company, Inc., 144 M. D. 133, Sep- 
tember 20, 1923. 

“Ex parte, Yellow Cab Manufacturing Co., 151 M. D. 194, April 28, 
1926. 
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Surname not Distinctively Displayed 


Fennina, A. C.: An application to register a trade-mark 
consisting of the word “Landis” within a diamond-shaped border, 
graduated in height to fit the diamond, was refused on the ground 
that it is not distinctly displayed.** 


Suspension 


Fennine, A. C.: A _ trade-mark consisting of the word 
“O-Cedar” was registered on August 18, 1914, for furniture polish. 
In 1916, Visco Chemical Company put out “Visco Cedar Oil 
Polish.” In January, 1923, the Channell Chemical Company filed 
a bill in equity in the United States District Court against Visco 
Company and Woolworth Company. The latter has answered, but 
there was no valid service on the former. In a motion to suspend 
cancellation pending the suit, it was held since Visco Company is 
not a party to the suit, it will not be res adjudicata here, but the 
validity of the trade-mark registration at issue in Chicago suit 
if held invalid, will probably govern here. The cancellation pro- 
ceeding was suspended.** 


Testimony in Rebuttal 


FenninG, A. C.: In an opposition proceeding, the applicant, 
in its answer, alleged as one ground of defense the use in trade 
by a third party of the mark disclosed in a certain registration, 
the registered mark being more or less similar to that involved 
in the issue. 

Opposer took no testimony during the time assigned for its 
testimony-in-chief. Applicant took no testimony. During the time 
set for rebuttal, opposer took testimony for the purpose of show- 
ing that the registrant was not using the mark shown in the registra- 
tion set up as a defense. 

The applicant had a right to rely in part on the statutory 

“ Ex parte, Landis Machine Company, 144 M. D. 16, August 14, 1923. 


“Visco Chemical Products Company v. Channell Chemical Company, 
144 M. D. 129, September 18, 1928. 
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evidence afforded by the registration set up in its answer, and to 
supplement this by testimonial evidence. In the absence of an 
express waiver by applicant to take such testimony, opposer could 
not know whether applicant would take testimony until the latter’s 
time therefor had expired. Held that, under the circumstances, 
the duty of opposer to go forward with evidence to rebut that 
offered by applicant to establish its defense did not begin until 
the expiration of applicant’s time for taking testimony and that 
the taking of such rebuttal testimony by opposer during the time 
assigned to it for rebuttal proofs was proper. 

The applicant’s motion to strike out the rebuttal testimony 
was denied, with the suggestion that it would be equitable to allow 
applicant to take testimony with respect to the matter to which 
opposer’s rebuttal testimony related.*® 


Trade Slogan 


Rosertson, C.: An application to register the words “Good 
Canda—Nothing Else” was refused. On petition for rehearing, 


held that the mark applied for is not a trade-mark and does not 
indicate origin or ownership, being merely a catchy slogan, and 
cannot be registered under the Act of 1920, because it is not a trade- 
mark at all.°° 


“Goldman Costume Co., Inc. v. Famous Co., 141 M. D. 267, August 
3, 1922. 


*” Ex parte, Chocolate Products Company, 144 M. D. 103, August 31, 
1923. 








